STATE OF CONNECTICUT

DEPARTMENT OF PUBLIC UTILITY CONTROL

	RE:   PETITION OF THE OFFICE OF CONSUMER COUNSEL FOR A DECLARATORY RULING THAT THE PENDING MERGER OF NORTHEAST UTILITIES AND NSTAR REQUIRES APPROVAL BY THE CONNECTICUT DEPARTMENT OF PUBLIC UTILITY CONTROL
	:    DOCKET NO. 10-12-05
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:    JANUARY 24, 2011


WRITTEN EXCEPTIONS OF THE OFFICE OF CONSUMER COUNSEL


The Office of Consumer Counsel (“OCC”) offers the following exceptions to the Department of Public Utility Control’s (“DPUC” or “Department”) January 19, 2011 Draft Decision (“Draft”) in the above-captioned matter.  OCC believes that in this and prior filings it has said what it has to say, and the Department has not assigned time for oral argument, but in any event OCC does not request oral argument.  
The Department’s Draft reaches the wrong conclusion, in our view, because the Draft does not focus on the substance of the transaction but on its form, and does not function on the transaction as a whole but on its parts.  This pending merger between Northeast Utilities (“NU”) and NStar is a massively important transaction involving major changes to the governance of NU.  To reiterate:

(i) The NU that exists after the merger would have dual headquarters in Hartford, Connecticut and Boston, Massachusetts.  It is certainly possible that Boston may end up being the far more significant headquarters, though, because:

(ii) the Boston-based Mr. Thomas J. May, presently the Chairman, President and CEO of NStar , would immediately become the President and CEO of NU, and 18 months after the transaction, would also gain the title and role of Chairman of NU; moreover, 

(iii) there will be six executives reporting to Mr. May, three of whom are currently with NU, being Greg Butler, David McHale, and Lee Olivier, and three who are currently with NStar, including Christine Carmody, Jim Judge, and Joe Nolan; and

(iv) As to the Board of Trustees of the NU after the merger, it will be made up in equal parts of nominees from the current NU and the current NStar (seven members nominated by each).  
Thus, the power of both the Board and the Executives of NU after the merger will be divided equally between the current NU and the current NStar, but again, with the top executive, Mr. May, coming from NStar.

The Draft claims that the NStar utilities are “Massachusetts electric and gas companies that are coming under the control and direction of NU,” and thus suggests that jurisdiction would exist if the positions of the corporations were reversed.  See Draft at 6.  But why is it clear that the Massachusetts utilities are undergoing a change in control and direction and not the Connecticut utilities?  The Department should focus on the substance of the transaction, not the form.  The form of the transaction shows that the NStar name is not the name at the top level and that NStar shareholders are receiving NU shares.  However, the substance of the transaction shows that NStar executives and board members are gaining more than 50% of the authority over NU (half of the board, half of the top executive, and the corporate president are NStar people, and they are coming into NU simultaneously).  Given the substantial truth that NStar executives are gaining so much power and control over NU, the Department should view this transaction as involving a change in direction and control of the Connecticut Light & Power Company (“CL&P”) and Yankee Gas Services Company (“Yankee”) for purposes of Conn. Gen. Stat. § 16-47 and an indirect merger of CL&P and Yankee with NStar Electric and NStar Gas, respectively, under Conn. Gen. Stat. § 16-43.
  This is particularly so given Conn. Gen. Stat. § 16-11’s requirement that the Department interpret §§ 16-43 and 16-47 broadly.   

In denying jurisdiction, the Draft mischaracterizes this transaction as involving ordinary corporate management changes.  Specifically, the Draft states that “[t]he types of management changes … that are scheduled to take place in the future after this transaction is complete are the types of company and management changes that occur continuously as a matter of course for both companies.”  Draft at 5.  Similarly, the Draft states that “[t]his transaction involves an existing entity that is making typical holding company and management adjustments.”  Id.  These statements are in stark contrast to how NU and NStar characterize this transaction.  NU and NStar claim in their October 18, 2010 press release that this transaction will be a “$17.5 billion merger of equals, forming New England’s premier utility company,” and that “[t]he combination of Northeast Utilities and NStar will create a great New England based company.”  Consider also that the Department has essentially established an “undocketed docket” in this matter, has put an explicit link related to this merger on its website, and has asked 31 interrogatories of Northeast Utilities.  Is that typical?  When was the last time the Department saw fit to ask tens of interrogatories when a utility made “typical” governance changes?  
Instead of focusing on whether (i) changing the corporate CEO ordinarily creates jurisdiction; OR (ii) changing one or more board members ordinarily creates jurisdiction; OR (iii) changing one or more top executives ordinarily creates jurisdiction; OR (iv) moving some holding company governance out-of-state ordinarily creates jurisdiction, the Department should have focused on this major transaction as it actually is, in its entirety, where over half of the corporate governance of NU is simultaneously shifting to individuals from NStar or selected by NStar.  This is not a transaction that should be taken apart and viewed as being of this or that theoretical type, but rather, as the Massachusetts Department of Public Utilities has recognized, this is a transaction with profound policy and utility management implications on both sides of the border and for all of the Northeast region.  
If the Department insists on focusing on hypotheticals, OCC will offer one: what if NStar was gaining 90% of the board and executive slots instead of 50%, but the name on the door was nevertheless still going to be “NU”?  Would the Department have jurisdiction then?  If so, what in Conn. Gen. Stat. § 16-43 or § 16-47 authorizes a different approach to the 90% transaction rather than the 50% transaction?  If not, in other words, if a 90% takeover in executive power would not be enough to trigger jurisdiction, then just how limp and useless are Conn. Gen. Stat.§§ 16-43 and 16-47 in the Department’s eyes?  Are Conn. Gen. Stat. §§ 16-43 and 16-47 to be interpreted as merely a test of whether corporate lawyers have the knowledge to go to the Secretary of the State’s office and establish a sufficiently convoluted holding company structure?

Conn. Gen. Stat. § 16-11 mandates that the Department interpret Conn. Gen. Stat. §§ 16-43 and 16-47 broadly, not narrowly.  To meet this responsibility, the Department should have accepted OCC’s suggestion that the NU that will exist after the transaction is essentially a new holding company for purposes of Conn. Gen. Stat. §16-47.  In addition, or alternatively, the Department should have reviewed this transaction pursuant to Conn. Gen. Stat. § 16-43 as being an indirect merger of NU and NStar’s electric companies and the gas companies.  The Department has not, as far as OCC is aware, ever given due respect to the portion of Conn. Gen. Stat. § 16-43 that provides the Department with jurisdiction over indirect mergers, although the Department obviously has no authority to ignore that provision.  The Department should have taken a more expansive approach to the relevant statutes here.  
Respectfully submitted,

MARY J. HEALEY


CONSUMER COUNSEL


By: _______________________

                  Joseph A. Rosenthal

                                                                                     Principal Attorney


I hereby certify that a copy 

of the foregoing has been mailed and/or 

hand-delivered to all known parties and 

intervenors of record this 24th day 

of January, 2011.
_____________________________

Joseph A. Rosenthal

Commissioner of the Superior Court
�  In this regard, OCC notes that Yankee and NStar Gas will both be led by Mr. Rod Powell.  
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